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'f8l fc., s]cfi" lJ .tr .eym

cfi ~ 'ff&TT (File No.): V2(48)135 /Ahd-II/Appeals-II/ 2016-17 /JOQO~ {o \o~I (
<SI" 3fCfrc;r 3-TI?;"~f 'ff&TT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 144-17-18

~(Date): 26.10.2017 arfr~ ~ c=rrtmf (Date of issue): ,xkr J 1-l?r
~ 3m ~fcli"{, ~(3flfrc;r) q_crm trrftc:r
Passed by Shri Uma Shanker, Commissioner (Appeals)

"Jf -----~'~ 3c=Cflc;" ~rc;ci,, (~-IV), .3-li;;J-li:;lcilli:;- II, .3-11<.Jcfrllc>l-2.J c;crm arfr.:, .:, .:, '
Rc>f 3-TI?;"~f . aj-________________________________ ~ -------------------tme,
" - C.

Arising out of Order-In-Original No ._88/DC/D/2016/RK_Dated: 22.12.2016 issued by:
Deputy Commissioner Central Excise (Div-IV), Ahmedabad-II

'cl" .3-14lc>lcfi<TI/~fc-lc:11&! cfiT a=rra=r m -emf (Name & Address of the Appellant/Respondent)

Mis Astron packaging Limited
~~~ 3fCfrc;r 3-Tfe;~T ~ ~ ~ cRill t c'll" a gr 3nr2er h #fr zrnfeaff ##ta"' .

aTr a€Tr 3f@rart at 3fCfrc;r Ir =tavr 3lac rqa at aar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or .revision application, as
the one may be against such order, to the appropriate authority in the following way:

9nlaal qrqlarvr 3mlaa :
"'Revision application to Government of India:

(I) (ct,) (i) #4hr 3a eyca 3f@fer 1994 #ft ear 3lITTf ;;frq~aw~~~ -tr~
'UTTI cfil" 3r-nrT ah 7era riaa a 3iaif umterur 3mazer 3ref t!TTlcf, 3TT«'f mcfiR, fctm~.~

"' "'fa3mar,alt zifGa, s#ac tr 2rac, ir mi, as~-110001 cl>)- ~ aTafr ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Buiiding, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe m # tf #m sazala fa4t isran z 3-fa'"<T cnl{@a) ii" znr fa4t
sisraau sisra i "J=ITc>f cir -;,rm ~ mar ii",n fa@tsisra zmr ±isr k r az fa#t arar
ii" m~~ ii" "ITT" mT Rt 4fan h aka z{ zit I

"'
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

cont.. .i
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(c) In case·of goods; exported outside India export to Nepal or Bhwtan, without payment of
duty.

siRa snr #l snaa yengram a fag it spet Ree mr1 #6 n{ & sit ht smr wits
£:1NT ~~ 'cfi gaR srrgaa, srfe 'cri mxr -crrfur m ~- '9'x ·m ~ -# fcrm~ (.=r.2) 1998

tfffi 109 IDxT~- ~ ~ "ITT I

(d)

(1)

Credit of any · duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~:~ (311frc;r) Pfll"tlqcil, 2001 cfi ~ 9 cfi~ .fclPffclcc Wf5f ~~-8 '# cTT~
lf, ~~ cfi ~~~~~ -a'!.=r lffif cfi ~~-~~~~ ctr cff-cff
~'cri ™ @rd 3m4a fhurur a1Reg I \fficfi™m ~- cpf !!L"·!.P~M 'cfi ~ £:1NT 35-~ lf
mfur -cti' # gar a gd# rr €tr--s arr at 4fa ft st#t al;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated arid shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

D

(2) Rf@aura am?aaa mer ii via+aa ga Gara qtzn as st it sq?1 20o/ -- #a gar
dt ung at uaf vier+aa rs arr t snrr st cTT 1000 /- ctr ffl~ ctr ~ I

I .
The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. · ·

tar zycn, a4truia zyen vi taa arft4hr urn@rawa uf rat­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) ah4hrsn rca srf@/fr, 1944t £:1NT 35-#1"/35-~ cfi 3Rflfyr:­
Under Section 35B/ 35EofCEA, 1944 an appeal lies to:­
q~ficjj'{O( 'j_<ilJi¢rf ~~ x:r'lfr 1TTl'@ tar zyea, stu gar zyea vi ala s4tr =irnf@raUr
ctr fclwq 1TifucITT ~~ -;:t_ 3. 3TR. #. g, { Rec4t at v

>

(a)

(b)

(2)

the specia1·8ench of Custom,. Excise & Service Tax AppeBate Tribunal of West Block
No.2, R.K. Param, New Delhi-1 in all matters relating to dassification valuation and.

'3@~Rstct ~ 2 (1) "q) lfm~ 'cfi 3lwIT ctr ~. ~ 'cfi -iw@ lf xWTT ~. ~
Irrzyca iv var ara#rnrnf@raw (Rrec) a6 ufa 2#ta 41f8al, remarata si-2o, q
#ea Rua n1rue, #qr0ft 7a, 3Ia14la-380016.

To the west: regional benph of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad :· 380
016. in case of appeals other than as mentioned in para-2(i) (a)·above.

at1 Ira yc (rfl) Prirraf), 2oo1 st arr o sirfa rra sy-3 euffa fag rgsrfl4ti zrznf@raswi; #t n{ ar@la af3rft Rag Tg sr?r #6 'cfN. m'frm. x=rf%a' _isfITT ~~
ctr "l'fllT, 6lfM ctr "l'fTlT 31N wnm ·TIT ufar sq; s al4 IT~.cpi:r t asin, 1000/- #) hurt : .··.
etftt us@i sn g«a #t is, nu al irzit mar ·rzur ifsq; s Gara z so Garra st@ti e.
sq; sooo/- pr 34 &hf liui snr u«an t ir, ans #l ir sit anrzr ·rar if u@66. " >¢·
area na vsnr & asrsT; 1oooo/- #) u# itfh1 #l #l srzra «Riernr el ,,{ J.

°- -..... ..,,.,,-· ,,



afhia an rye a wider #t '1fm I W~ \NT~- cl7·~ '7WITI x11cfG1Ptcfi al?r· m- ~ c#l"
WRm cpl tTI vfflTq nnif@rawa$t ft fr &t
The appeal to the Appellate Tribuoal sball be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall- be
accompanied against (onewhich at least should be accompanied by a fee ofRs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situat13d. · ·

(3) uf? zr Irr i a{ pa r?vii ar rrr z & v@ta pe sitar # fy #6la cpl gram srfai
ir a fan sir ag< # std gg sf f fur u8t cJTTir ·~ ffl·m- ~ If~~ ~
=znn@raUr at ya rfl zar#tr var at ya am4a fhzur uar.&
In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the I aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

uraraa yea] arf@fru 1gto qen vii@r #t rgq-1 # 3krfcr f;rmfw fcpq·~~~ .:rT
pa arr2gr zqentfenf fvfi ,if@era,rt am2gr r@a 6l ya4 w xil.6.50 tffi" cpl .-ll llll&lll ~
feas au st a1f1 '

(4)

0

(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-f item·
of the court fee Act, 1975 .as amended. ·

za it if@r mm#i at friaura4 ar ·ffllil c#l" 3ffi ~-~~ fcpm \rJmT % "GIT xfr:rr~.
$tu sari zgcans vi hara or4tzr nrafravi (araffa@) Rm, 1982 # ff&t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982 ..

(6) «# zgca , ab€hr nra gyca vi aim 3r4l4ta nrn@rawr (free).. ·m- m 3llllm m- -iwffi ~
aacr iar (Demand)Fi s Penalty)l 10% qasmr aar 3f@arrzrifas, 3ff@rasarqa5# 1o#ts
~ % J(Section ·35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,

1994)

a4c4hr3rarera3itharaa3iif, nf@ztar "a4cr#r is"DutyDemanded) ­
3 . .

(i) (S~ction)m 11D ~m:ct~~;
(ii) fznrarea cad4z3fe#r z1far;
(iii) =dz3fefriafer 6hmar2zr ff@.

> rzqasat ifaa 3rf'arzqasir#sac ii, arfr' anfaaa'frqa raamfr+re.
For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-deposited. U may be noted that the.

· pre.,deposit is a mandatory condition [forfiling appeal before CESTAT: {Section 35 c (2A)
and 35 F of thel Central Excise Act, ·1944, Section 83 & Section 86 of the Finance _Act, 1994)

Under Central Excise andiService Tax, "Duty demanded" shall include:
· (i) amount determined .under Section 11 D;

(ii) amount of err.oneous Ce,nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

a czar i ,zr arr # 4fr arr jfrawr ah mar sf yea 3rrar Ir m cj1Js faaifea it at a:n-r f.m!"
--anr ~Wii> t- 10% 3fi@Iaf tj"t ail srzi #a av faarfa t as av # 10%arirarr r Rt r aft l3 3 . i . . .:, • . •. . ; . : .

In view of above,. an appeal against this order shall He before the Tribunal on payment of 10%
of the duty demanded '-'Yhere dutYj or duty and penalty are m dispute, or penalty, where penalt~
alone is in dispute." ' &,
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ORDER IN APPEAL

M/s. Astron Packaging Ltd., Plot No. 22, 23 & 24, Mahagujarat

Industrial Estate, Sarkhej- Bavla Road, Village Moraiya, Taluka Sanand,
District- Ahmedabad- (AAEC A0093L XM006) (hereinafter referred to as
'appellants') have filed the present appeals against the Order-in-Original

number 88/DC/D/2016/RK dated 22.12.2016 (hereinafter referred to as

'impugned orders') passed by the Asst. Commissioner, C. Ex., Div-II, Gokul
Dham Arcade, Ahmedabad-II (hereinafter referred to as 'adjudicating

authority).

2.1 The facts of the case, in brief, are that, appellant, engaged in

manufacturing Excisable product, had availed cenvat credit in respect of
input services during July-2001 to October-2013 which, as per department,
were not admissible to them as said services were not covered by input

service definition provided in Rule 2(I) of CCR, 2004 (definition post
01.04.2011). Cenvat credit of Rs. 3,77,496/- in respect of input service i.e
Construction service and Motor Vehicle service, has been disallowed u/s
11A(5) with interest liability u/r 14, CCR, 2004 r/w Section 11AA(5) of CEA,

1944, along with penalty of Rs. 1,88,748/- u/r 15(2) of CCR, 2004 r/w

Section 11AC(e) vide impugned OIO.

0

Service Provider CENVAT
M/s Arti 69,146/-

Reason for Disallowing credit
RCC work and Fabrication cum Erection

construction work provided is excluded in definition.Engineering
service Appellant could not provide invoice or

other evidence, so as to establish that
said service is used directly or indirectly

in Manufacturing Activity

3,08,350/- Service Supply and installation of self
Erection supported roofing system received. Self
and supported roofing is related to

installation construction activity and form a part of
construction service. Said service is no
way used directly or indirectly in

Manufacturing Activity.
·•·- ···-·· --::::-;---:-:--:----t-:=-----------------~62/- Motor Service of general insurance business,

Vahicle servicing, repair and maintenance, in so
far they relates to motor vehicle is not
admissible as per exclusion clause.

Mahalaxmi
Automobiles

M/s Nexus
Infratech P. L.
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·3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 23.02.2017 before the Commissioner., (Appelas)-Ahmedabad

»e +,

wherein it is contended that, the CENVAT availed and demanded in SCN
totally relates to period prior to 01.04.2011; that said services were received

and utilized well before 01.04.2011; that the services were billed to
applicant prior to 01.04.2011; that the case is governed by the definition

input service as laid in rule 2(1) in force up to 31.03.2011 and that the
availment of Cenvat Credit after 01.04.2011 on the invoices/bills issued prior
to 01.04.2011 would not alter the facts that the service were availed prior to

01.04.2011.

4. Personal hearing in the case was granted on 05.10.2017. Shree Gopal

Krishna Laddha, CA, and Shri Kandarp Dholakiya, Consultant appeared

before me and reiterated the grounds of appeal. They submitted written

0 submission dated 05.10.2017 and further stated that service received prior
to 01.04.2011 is eligible as per Circular No. 943/4/2011 dated 29.04.2011

and all invoice dated are of prior to 01.04.2011.

DISUSSION AND FINDINGS
5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by

appellants at the time of personal hearing.

6. Question to be decided is whether the appellant had received the above
disputed services prior to 01.04.2011 and whether the cenvat credit is

available to them when credit is taken after 01.04.2011.

7. Adjudicating authority has disallowed cenvat credit as construction

service, Erecting/Fabrication service and motor vehicle service is not eligible
as input service as per new definition w.e.f 01.04.2011 and more so invoices
were not produced before him. Adjudicating authority was of view that since
the cenvat credit has been taken during July 2001 to October 2013, the
input service definition in force during the said period is applicable to

evaluate admissibility of cenvat during said period.

8. Appellant had produced before me invoices on which credit has been

taken after 01.04.2011 but services were received prior to 01.04.2011. I
have perused the invoices submitted in respect of above three service
provider and find that said invoices were issued prior to 01.04.2011 but
credit has been taken after 01.04.2011. I find that CBEC has issued Circular
No. 943/4/2011-CX dated 29.04.2011 in wake insertion of new definition of i
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input service from 01.04,2011. At point No. 12 of issue of present case is

clarified which is reproduced as below­

S.No. Issue
Clarification

Is the credit available on services The credit on such service shall be

12
received before 1.4.11 on which available if its provision had been
credit is not allowed now? e.g. rent- completed before 1.4.2011.
a-cab service

9. No where in 0I0 adjudicating authority held that services were receive

and utilized after 01.04.2011 except that credit has been taken after
01.04.2011. From above discussion, I conclude that the case is covered by

definition existed prior to 01.04.2011. Now next question to be decided is
whether above three services were eligible or not, for credit, for period

prior to 01.04.2011.

10. Construction and works contract services used for building or civil

·structure are not eligible input service after 01.04.2011 but are excluded
w.e.f. 01.04.2011. Further services used for modernization, renovation or
repair of factory or office premises were eligible as input service prior to

01.04.2011 and even after 01.04.2011, however.

11. During the period prior to 01.04.2011, the definition of input service as

given in Rule 2(1) of Cenvat Credit Rules, 2004 was as under:­

Input service means any service:­

(i) used by a provider of taxable service for providing an output service, or

(ii) used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and [clearance of final products upto

the place of removal]

and includes services used in relation to setting up. modernization,

renovation or repairs of factory, premises of provider of output service or an
office relating to such factory or premises. advertisement or sales
promotion, market research, storage up to the place of removal,
procurement of inputs, activities relating to business, such as accounting,

auditing, financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry and security, inward
transportation of inputs or capital goods and outward transportation upto the

place of removal.

12.1 It is only with effect from 01.04.2011 by amendment to the Rule 2(1)
that words setting up were omitted. The period of dispute in this case is the
period prior to 01.04.11 when the definition of input service specifically

'¢

0

o
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s ·
included the services used in relation to setting up, modernization, repair or

restoration of the factory or premises of the provider of output service. Thus
the services, in question, used for setting up, modernization, repair or
restoration of factory have to be treated as input service and would be
eligible for Cenvat Credit, as the factory has been setup for manufacture of

final products which are liable to Central Excise duty.

12.2 Input services used for "setting up" new factory is not admissible
w.e.f. 01.04.2011. I find that no where it is concluded by adjudicating

authority that service rendered by M/s Arti Engineering and M/s Nexus
Infratech P. Ltd. is used for "setting up" of new factory. Said services are
most likely to be used for modernization, renovation or repair of factory

therefore it is admissible even if new definition is taken in to consideration.

Therefore denial of Cenvat Credit, in question, is contrary to the provisions

of Rule 2(1) of Cenvat Credit Rules, 2004 existed prior to 01.04.2011 or after

01.04.2011.

13. I find that the same view has been taken by the Tribunal in the case of

Bellsonica Auto Component India Pvt. Ltd.[2015 (40) STR 41 (P & H)] and

Madhusudan Auto Ltd.[] 2011(231)-STR-277 (Tri. Del.) , Suzuki Motorcycle
(I) Pvt. Ltd. Vs. CCE, [2011(267) ELT-216(Ti.-Del.)] and Honeywell

International Pvt. Ltd.[2016(45) STR 304 (Tri. Chan.)]

14. I hold that credit in respect of invoices of M/s Arti Engineering

(Rs.69,146/-) and invoices of M/s Nexus Infratech P. Ltd. ( Rs. 3,08,350/-)
is eligible for cenvat. Cenvat credit of Rs. 62/- in respect of Mahalxmi is not
eligible as input service is used for maintenance of Motor Vehicle. Having

G;)_ allowed all cenvat credit (except Rs. 62/-), I am inclined to set aside penalty

Rs. 1,88,748/- imposed.

15. 34au zari z4a 3r4tat a fqzrl 3qi#a a#' faznr srar &I

15. The appeals filed by the appellant stand disposed off in above terms.
gay?

(30TT 9I#5).

k.-4tr a 3zl#a (3r4lea.:>

ATTESTED

+°(R.R. P~L)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD
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To,
M/s. Astron Packaging Ltd.,

Plot No. 22, 23 & 24,

Mahagujarat Industrial Estate,

Sarkhej- Bavla Road,

Village Moraiya, Taluka Sanand,

District- Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner Central Tax, GST North,,Ahmedabad-.
3) The Additional Commissioner, Central Tax , GST North, Ahmedabad
4) The Asst. Commissioner, C.Tax., Di-II, Ahmedabad-II(old jurisdiction).

5) The Asst. Commissioner(System), GST North, Hq, Ahmedabad.

99 Guard le.
7) P.A. File


